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STATE OF MAINE
KENNEBEC, SS .

PROBATE COURT
Docket No.

JAMES P. NICHOLSON, TRUSTEE OF THE
DOROTHY AND HAROLD RAYMOND
CHARITABLE REMAINDER TRUST

PETITION FOR REFORMATION
OF TRUST

Background
1.
Petitioner, JAMES P. NICHOLSON, of Waterville, Maine,
is the Trustee of the Dorothy and Harold Raymond Charitable
Remainder Trust (the "Trust") (a copy of which is attached hereto
as Exhibit A ). The Trust was created by an indenture of Trust
dated the 1st day of September, 1993, by and between DOROTHY
RAYMOND and HAROLD RAYMOND as Trustors, and FIRSTMARK CORP. of
Waterville, Maine, as Trustee. Pursuant to Article IV, Section
4.2 of the Trust, on October 3, 1996, Dorothy Raymond and Harold
Raymond removed FIRSTMARK CORP. as Trustee of the Trust and
appointed REGINALD E. PERRY as Trustee by Amendment No. 1 to the
Trust (a copy of which is attached as Exhibit B). Pursuant to
Article IV, Section 4.2 of the Trust, on November 8, 1999,
Dorothy Raymond and Harold Raymond removed REGINALD E . PERRY as
Trustee of the Trust and appointed JAMES P. NICHOLSON as Trustee
in his place by Amendment No. 2 to the Trust (a copy of which is
attached as Exhibit C). The Trust directs that the percent of
the net fair market value of the assets constituting the Trust
Estate's value as of the last day.of the year be paid out
annually to Mrs. Raymond and her son, Paul Raymond. The Trust is
meant to direct that the lesser of the net income of the Trust or
five percent (5%) of the market value of the Trust be paid out
annually to Mrs. Raymond and her son. This is how the Trust has
been administered since its inception. At the death of the last
surviving life beneficiary, the remainder is to be distributed
outright to five named charitable organizations.
2.
As of April 28, 2000, the Trust assets have a market
value of $350,654.

Jurisdiction and Venue
3.
Article IV, Section 4.1 of the Trust provides that the
Trust "will be administered in the State of Maine, and its
validity, construction, and all rights hereunder shall be
governed by the law of that State."
4.
The Court has jurisdiction with respect to this
proceeding in accordance with 18-A M.R.S.A. § 7-201 and 4
M.R.S.A. § 252.
5.
The Trust is not registered in Maine; however, venue is
proper in this Court by virtue of 18-A M.R.S.A. § 7-202 as the
Trust properly could be registered in this Court.
Reasons for this Procedure
6.
The Trust contains a scrivener's error which undermines
the Trustors' intent to create a charitable remainder unitrust
under Section 664 of the Internal Revenue Code (hereinafter the
"Code").
7.

The Petitioner first seeks to amend the Trust in order

to qualify it as a charitable remainder unitrust under Section
664 of the Code.
8.
The Petitioner also seeks to further amend the Trust to
allow for a change in the method for computing the unitrust
amount for the Trust pursuant to the Regulations under Section
664 of the Code. This will allow the petitioner to invest the
Trust assets for the highest available return allowed under the
Prudent Investor Act, particularly benefitting both the life
beneficiaries and the charitable remaindermen.
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Amendment to Qualify
as a Charitable Remainder Unitrust
9.
Section 664(d)(2) of the Code, sets forth the
requirements of a charitable remainder unitrust. A charitable
remainder unitrust is a Trust that provides for the payment of
the specified unitrust amount to at least one noncharitable
beneficiary for a term specified by measuring lives or a fixed
period of 20 years or less. After the expiration of the unitrust
term, the Trust principal is transferred to, or held for the
benefit of, designated charitable remaindermen. The unitrust
amount may be a fixed percentage of the annually determined fair
market value of the Trust. A charitable remainder unitrust may
also provide that the noncharitable beneficiaries will receive
the lesser of the annually computed unitrust amount or the
Trust's income for the year. If this "Income Exception" method
is used, the charitable remainder unitrust may further provide
for an additional payment to the extent that the Trust's income
exceeds the unitrust amount and there has been a reduction in the
payment for any prior year under the Income Exception. This
optional provision is referred to as a "make-up" provision.
10. Due to a scrivener's error, the trust does not
currently qualify as a charitable remainder unitrust using the
Income Exception method to compute the unitrust payment.
11. It can be inferred from the language of the make-up
provision that the Trustors intended to create a trust which paid
the life beneficiaries the lesser of five percent (5%) or the net
income of the trust as valued on the last day of the taxable
year.
12.
In addition, the trust has been administered since its
inception in 1993 as a trust paying the lesser of five percent
(5%) or the net income of the trust as valued on the last day of
the taxable year.

-
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13. Article II, Section 2.6, of the Trust allows the
Trustee to amend the trust in order to qualify the trust as a
charitable remainder unitrust and to preserve the charitable
deduction associated with a charitable remainder unitrust.
14.

The Petitioner seeks to amend Article I, Section 1.1 of

the Trust to provide that the life beneficiaries will receive the
lesser of five percent (5%) or the net income of the Trust in
order to qualify as a charitable remainder unitrust under Section
664 of the Code, as shown in the attached
Exhibit D .
Amendment to Allow for
a Change in Method of
Computing the Unitrust Amount
15. Additionally, if the relief sought in the previous
paragraphs 9 through 14 is granted by the Court, the Petitioner
seeks to "flip" the trust, allowing for a change in computing the
unitrust amount from the Income Exception Method to a StraightPercentage Method.
16. The Internal Revenue Service had previously taken the
position that the method used to compute the unitrust payment
must remain the same throughout the term of the Trust. For
example, if the Income Exception method was specified, it had to
apply throughout the entire term of the Trust. The governing
instrument could not provide for a change in method and meet the
requirements of Code Section 664(d)(2) . See e .g. . Ltr. Rul.
9506015.
17. On December 10, 1998, the Department of the Treasury
issued new Regulations under Code Section 664 pertaining to
charitable remainder Trusts. These Regulations reversed the
Internal Revenue Service's prior position regarding a change in
method of computing the unitrust amount.

-
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18. As adopted, Treas. Reg. Section 1.664-3(a)(1)(i)(c) now
allows the use of a combination of methods in computing the
unitrust amount. This combination of methods allows the unitrust
amount to initially be computed under the Income Exception method
(with or without a make-up provision) and upon the occurrence of
a permissible Triggering Event (as defined in Treas. Reg. Section
1.664- 3 (a)(1)(i)(c)(1) and Treas. Reg. Section
1.664- 3(a)(1)(i)(d)), to change its computation method to the
fixed percentage method at the beginning of the next taxable
year. If the unitrust beneficiaries are eligible to receive any
"make-up" payment under the Income Exception method, this right
must be forfeited upon the change in method in order to meet the
requirements of Treas. Reg. Section 1.664-3(a)(1)(i)(c).
19. In recognition of the change in the position of the
Internal Revenue Service regarding the use of a combination of
methods in computing a unitrust payment, Treas. Reg. Section
1.664- 3 (a)(1)(i)(f)(3) allows the judicial reformation of
existing charitable remainder unitrusts using the Income
Exception method. These existing Trusts may be reformed to adopt
the combination of methods permitted under Section
1.664- 3 (a)(1)(i)(c). Pursuant to IRS Notice 99-31, the judicial
proceedings for reformation must be begun by June 30, 2000.
20. Article II, Section 2.6 of the Trust provides that the
Trust may be administered and amended in order to continue to
qualify as a charitable remainder Trust under Section 664 of the
Internal Revenue Code.
21. The Petitioner seeks to reform the terms of the Trust
with respect to the method used to compute the unitrust payment
of the Trust to the combination of methods authorized and
described in Treas. Reg. Section 1.664-3(a)(1)(i)(c). Pursuant
to such combination of methods, the unitrust payment would
continue to be computed under the Income Exception method
described in Treas. Reg. Section 1.664-3(a)(1)(i)(b) until the

-
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Triggering Event. Petitioner proposes to specify December 31,
2000, as the Triggering Event. As of January 1, 2001, the
unitrust amount would be computed without the Income Exception
limitation, as a straight five percent (5%) interest, and any
make-up payments otherwise due to the unitrust beneficiary would
be forfeited.
22. Treas. Reg. Section 1.664 - 3 (a)(1)(i)(f) ( 3 ) requires
that the Triggering Event under the reformed governing instrument
not occur in a year prior to the year in which the court issues
the order reforming the Trust. If for any reason the reformation
is delayed beyond the year-end, a new Triggering Event date will
be proposed and the proposed Trust restated accordingly.
23. Petitioner seeks this reformation for the purpose of
allowing more flexibility in investing the assets of the Trust.
Under the Income Exception method, the unitrust beneficiaries'
payments are dependent upon the receipt of income consisting of
interest, dividends, rents and royalties as defined in Code
Section 643(b). Petitioner is constrained by his fiduciary duty
as reflected in the tenets of the Prudent Investor Act, as
codified in 18-A M.R.S.A. § 7-302, to in some measure seek higher
current income at the likely cost of lower overall portfolio
growth. By removing the receipt of income consideration,
Petitioner will be able to invest the assets of the Trust for the
highest available total return taking into consideration the
various precepts of the Prudent Investor Act. This will
potentially benefit both the unitrust beneficiaries and the
charitable remaindermen.
24. Reformation of the Trust will result in the forfeiture
of any make-up deficiency account as of January 1, 2001. As of
April 28, 2000, the deficiency account totaled $ 0.
25. Attached as Exhibit D are the proposed reformed
provisions of the Trust.

-
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26.
The persons interested in the Trust estate and this
proceeding who are required to be cited herein or concerning whom
the Court is required to have information are as follows:
a.
All persons or parties so interested who are of
full age and sound mind, or which are corporations or
associations:

Name and Address

Nature of Interest

1)

Dorothy Raymond
3 Nudd Street
Waterville, ME 04901

Unitrust Beneficiary
and Trustor

2)

Paul Raymond
10407 Kristopher Court
Evansville, Indiana 47712

Unitrust Beneficiary

3)

The Nature Conservancy
c/o Susan Gutchess

Charitable
Remainderman

4245 North Fairfax Drive
Suite 100
Arlington, VA 22203-1606
4)

National Audubon Society,
Inc.
c/o Wayne Mones, Director
of Planned Giving
700 Broadway
New York, New York 10003

-
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Charitable
Remainderman

5

)

CARE
c/o Allison O'Carroll
Cooperative for Assistance
and Relief, Inc.
151 Ellis Street N.E.
Atlanta, GA 30303

Charitable
Remainderman

6)

American Cancer Society
Charitable
c/o Robin Popp Severance,
Remainderman
Director of Planned Giving
Gail Singer Memorial Building
360 State Route 101
Bedford, New Hampshire 03110

7)

Amnesty International USA,
Inc.
c/o Karen Stoltzfus
322 8th Avenue, 10th Floor
New York, New York 10001

Charitable
Rema inde m a n

8)

Andrew Ketterer

Statutory

Attorney General of Maine

Representative
of Charitable
Rema inde rmen

b.
All persons so interested who are infants or
persons under disability: None.
27. No other persons or parties are interested in this
proceeding.

WHEREFORE, Petitioner prays that this Court issue the Order,
a draft of which is attached hereto as Exhibit E and thereby:

-
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A.
Exercise its equitable power to order, adjudge and
decree that the Trust known as the Dorothy and Harold Raymond
Trust be reformed as set forth in Exhibit D and that the
Triggering Event as defined in Treas. Reg. Section 1.6643(a)(1)(i)(c)(1) be specified as December 31, 2000 or as shall be
otherwise directed by the Court.
B.
proper.

Order such other and further relief as it may deem

Dated at Portland, Maine, this
2000 .

day of

,

By:
Kurt E. Klebe, Esq.,
Attorney for the Trustee,
James P. Nicholson, CPA
Of the firm of Verrill & Dana, LLP
One Portland Square
P.O. Box 586
Portland, ME 04112
207-774-4000

P :\KAB\Perry Unitmsts\Raymond\petition.wpd
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STATE OF MAINE
KENNEBEC, SS.

PROBATE COURT
Docket No.

JAMES P. NICHOLSON, TRUSTEE OF THE
DOROTHY AND HAROLD RAYMOND
CHARITABLE REMAINDER TRUST

ATTORNEY GENERAL
WAIVER OF NOTICE
AND CONSENT

NOW COMES ANDREW KETTERER in his capacity as Attorney
General of the State of Maine and replies to the petition of the
Trustee of the Dorothy and Harold Raymond Charitable Remainder
Trust as follows:
1. The Attorney General is a party-in-interest in this
matter pursuant to 5 M.R.S.A. § 194 and the powers vested in him
by common law.
2. The Attorney General has received the petition in this
matter, waives further service of process in this matter and
submits to the jurisdiction of this court.
3. The Attorney General has reviewed the petition and all
attachments thereto and has no objection to the granting of the
relief requested in the petition.
Respectfully submitted,
ANDREW KETTERER
ATTORNEY GENERAL
Dated:
Linda J. Cgnti
Assistant Attorney General
Station 6
Augusta, Maine 04333
Tel. (207) 626 8800

P: \KAB\Perry Unitrusts\Raymond\waiver.ag.wpd

